William Hodgſon, Gert. ArrxilAnr. Laas, 


Ak | rl LA AALALLLLAAALLAAALLLALLLASALLAL LL LA LL LR LLLLLLLD 
— 4 


-- 


(rr). 


The Right Honourable George Earl 
own ws and as Ali ut of 
nourable Henry 


E 


Booth, Eſq: deteaſed, Resroxvint. 
The ſaid Earl, AI. 
And the ſaid William Hodgſon and Thomas Warren Ad. 
miniſtrator of Thomas Warren deceaſed, Rusonpenrs. 


The CASE of the Earl of Wax nix GTON on both the 


__ArezaLls. 


HE aid Earl's late Brother the Honourable Henry Booth Eſq; being minded to deal in the 
Stocks, and being ignorant of Stock-Jobbing, was prevailed on in the Veat 1719, by Thomas War- 
reien, late of the City of London Broker, ſince deceafed, to impower him the faid Warren, to act 


as his Broker in making Contracts for buying and ſelling Stock, the ſaid Warren aſſuring him 
he would always act and do for him the faid Mr. Booth, as for himfelf. revolt Fir | | 


The ſaid Warren being ſo employed by Mr. Booth, did; under Pretence of Differences in Contracts, 
(which he pretended to have made on Mr. Booths Behalf) get from Mr. Booth large Sums of Money, to 
the Amount of feveral Thouſand Pounds ; and having, drained him of all his Cafh, did afterwards, b 


repreſenting to him a vaſt Proſpect of Gain for the Time to come, prevail on the faid Mr. Booth to a6. 2 


ſit with or pawn to him the ſaid Warren, ſeveral Mortgages or Securities for Monies due to him 
the ſaid Mr. Booth; and likewiſe iled on Mr. Booth to enter into four ſeveral Bonds to him the faid 
Warren, viz. one bearing Date the rf of Auguſt 1719, of 265401. Penalty, for Payment of 132701. 
with Intereſt ; the other three bearing Date reſpectively the 1/ of July, the 1/t of September, and the 30th 
of October 1719, — together of the Penalty of 30980 J. for Payment of 154901. with Intereſt: All 
which Momes the ſaid Warren pretended he had diſburfed for Mr. Booth, for Differences of Contfacts. 
Whereas Warren was not in the Year 1719 capable of paying or advancing any Money, nor had he 
Credit ſufficient to be truſted by any Perſon, (but Mr. Booth) he being then a Priſoner in the Fleer 
Priſon. Neither, in Fact, did the faid Warres ever make any Contract for Mr. Booth, not one Entry 
appearing in the faid Varrevs Books that he had bo any Stock for Mr. Booth of any Perſon, or fold 
for Mr. Booth to any Perſon, or ever paid to the Value of a ſingle Shilling for Mr. Booth to any Perſon 
whatſoever, nor ever named to Mr. Boeth any one Perfon he made any Contract with on his Ac- 
count, although in Behalf of Mr. Booth he was defared to name the Perſons with whom he made 
thoſe pretended Contracts. Though by the Oath which every Broker takes, and by the Bond 
entered into by Warren when he was ſworn into the Office of Broker, he was obliged to have made 
known to Mr. Booth, when thereunto required, the Name of each Perfon with whom he had made 
any Contract; and was alſo obliged to keep a Regiſter, or Book, and therein fairly and truly to enter 
all Contracts, Bargains, and Agreements within three Days after making thereof, together with the 
Names of the reſpective Principals for whom he bought or fold, and to ſhew the fame to the Parties 
upon Demand. Burt the faid Harren, the better to colour over his Frands, did, in fome of his Pocket 
Books in the Hands of his Adminiſtrator (produced fince his Death) make ſeveral Entries of Stocks, as 
baught and fold between himſelf and Mr. Booth: Although by his faid Oath and Bond, he was not di- 
rectly, or indirectly, by himfelf or any other, to deal for himſelf; nor were any ſuch Contracts really 
made. a a 


Warren having thus impoſed on Mr. Booth, the better to prevent a Detection of ſuch his fraudulent 
Impoſitions, entered into a Confederacy with the faid William Hodg ſon (the Appellant in the Original, 
and Reſpondent in the Croſs-Appeal) to aſſign over to him the ſaid three Bonds of the 1 of July, the 
it of September, and the 3oth of October 1719, which together were for Payment of 13490 l. with Inte- 
reſt, for which Hodg ſon pretended to have paid to Warren the full Principal and Intereſt then due on all 
the ſaid three Bonds, altho' in Fact he — no Conſideration to Varren for the fame; and althe he gave 
to Warren two Notes, each promiſing to pay to Warren goo Guineas when the Money on Mr. Bootb's three 
Bonds ſhould be paid, which two Notes it is not to be conceived Hodg ſon would have given as a Pre- 
mium-for ſecuring ſo large a Sum on a Stranger's Bonds, and-at a Time when ſo much greater Advan- 
tage was to be made of Money, had he paid the Value of theſe Bonds. | 

Mr: Boath having (to avoid Trouble on theſe Bonds) retired into Holland 


, and having by Letter ac- 
quainted the ſaid Earl his Brother with the Abuſes he had received from Warren, the faid Earl by his A- 


by 
gents came to an Agreement with Warren, that for 1310 l. the Earl ſhould purchaſe from Varren the ſaid 
Bond bearing Date the 1f of Auguſt 1719. which was for Payment of 13270/. with Intereſt, and the afore- 
ſaid Mortgages which Mr. Booth had depofited with or pawned, but not affigned to the ſaid Warren; and 


likewiſe one Note of the ſaid Hodg ſon's for 500 Guineas payable in two Months from the Date thereof, 


which was given by Hodgſon to Warren the 61h Day of Auguſt 1720 for Brokerage, Premiums, &c. and 
the aforeſaid two other Notes of the ſaid Hodg ſon for 300 Guineas each. 2 

Mr. Booth afrerwards gave to Warren in Truſt for the faid Earl, a Judgment for 265401. on the 
ſaid Bond of the 1 of Auguſt 1719, which the ſaid Earl had purchaſed of Warren, which Judgment was 
ſigned. the 15th of January 1724, and is entred as of the Michaelmaz Term preceding, and the Earl re- 
ceived on the faid Mortgages the ſeveral Sums of 1766 . and geol. making together 2266/, And the 


2 | | ſaid 


> 


1 


2 


ff Warrington, in his 
is late Brother the Ho. 


. 


Decree. 


I 
ſaid Earl having put in Suit the ſaid Note ** Hodg fon for the 500 Guineas payable for Brokerage, c. 
obtained Judgment thereon for 700/. againſt Hodg ſon. oe 1 1 

In June 1725, Mr. Henry Booth exhibited his Bill in the High Court of Chancery againſt the ſaid William 
Hodgſon and the ſaid Thomas Warren, to bring the ſaid Warren to an Account for the aforeſaid Moneys 


which he had by fraudulent Means prevailed on che ſaid Henry Booth to pay him in the Year 1719, and 
to be relieved againſt the ſaid three ſeveral Bonds of which the ſaid William Hodgſon had by a fraudulent. 


Colluſion with the ſaid Warren pretended to be Aſſigne. ee: 
And the ſaid Bill charged the ſaid Warren with the fraudulent Practices here above ſer forth, and re- 
quired the ſaid Warren to ſet forth how the ſaid ſeveral Thouſand Pounds became due to him; and how 
the Conſideration of the three Bonds aſſigned to Hodgſon arbſe, and to diſcover whether any and what 
Contracts were really made by Warren for the ſaid Henry Booth, and whether he really paid any, and 
what Sums of Money for him, and to whom, for any and what Differences on the ſaid pretended Con- 
tracts: And whether there was any other Vendor or Vendee of Stock, or other Things which the faid 
Warren pretended to have bought for the ſaid Henry Booth than the ſaid Warren himſelf, And the fai 

Bill prayed, that the ſad Henry Booth might have an Account and Relief in the Premiſſe. n 


- : 


To which Bill the ſaid Warren put in five ſeveral Anſwers all drawn by the ſaid Hodg ſong. and all re- 

rted inſufficient. "And the ſaid Warren excepting to the Maſter's Report, the right honourable. the 
ord Chancellor ordered the ſaid Warren to ſet forth how the Conſideration of the ſaid Bonds aroſe, and 
how the ſaid pretended Debts became due to him the ſaid Warren, and to anſwer the ſaid other Charges 
in the Bill. But the ſaid Warren ſtood out, and died in Contempt for not giving any Anſwer. thereto : 
And did not in any one of his Anſwers ſpecify any one Sum of Money paid on Mr. Booth's Account. 
Only in general ſaid he paid the Money which was the Conſideration of the ſaid Bonds entred into by 
Mr. Booth, for Differences on Contracts he made with many Perſons for Mr. Booth: And denied he was 
himſeit Aendoꝛ o2 Uendee in any Contract on Mr. Booth's Account, but did not pretend to name any 
one ſingle Perſon he ever contracted with on Mr. Booth's Account, or name any one Perſon to whom he, 
paid any Money for Mr. Booth. | | | | 

Mr. Hodg ſon likewiſe put in ſeveral Anſwers to the ſaid Bill of Mr. Booth, which'were reported inſuffi- 
cient; and therein pretended he paid to the ſaid #arren for the Aſſignment of the ſaid three Bonds, the 
full Principal and Intereſt which were payable thereon, and that he therefore was a Purchaſer thereof for 
a full and valuable Conſideration. | 

Mr. Hodg ſon having fyled a Bill againſt the ſaid Warren in May 1721, but without any Proceeding 
thereon in four Years and an half; he afterwards, viz. in December 1725, amended that Bill, and made 
Mr. Booth and the ſaid Earl Parties thereto. | 

And Mr. Booth dying Inteſtate in February 1726, the ſaid Earl as next of kin to him, and having a 
large Debt by the aforeſaid Judgment due to him from his ſaid Brother, beſides another conſiderable 
Demand on his faid Brother's Eſtate, took Letters of Adminiſtration of his Perfonal-Eſtate,- and as ſuch 
revived Mr. Bootb's Suit againſt the ſaid Warren and Hodg ſon. 7 85 | or ont 

Mr. Hodg ſon inſtead of bringing a Bill of Revivor, amended again the ſaid old Bill four ſeveral Times, 
and prayed a Diſcovery of the Aſſets of Mr. Booth, and Satisfaction thereout of his ſaid three Bonds; 
and prayed an Injunction to ſtay the ſaid Earls Proceedings at Law againſt him on the ſaid firſt men- 
tioned Note for 500 Guineas given by Hodg ſon to Warren, and aſſigned to the ſaid Earl, and prayed that + 
the ſaid Earl might prefer in Payment his the ſaid Hode ſon's theee Bowe before the ſaid Earl's own Judg- 


. 


ment; charging that the ſaid Purchaſe by the ſaid Earl was with Mr. Boothb's Money, and in Truſt 


for him. | | 
The faid Earl, in Anſwer to that Bill, affirmed upon his Honour, as the Truth really was, that he 
the ſaid Earl made the ſaid Purchaſe with his the ſaid Earl's own Money, and on his own Account, and 
for himſelf, and not in Truſt for his Brother; and that the ſaid Earl believed, that the ſaid three Bonds 
aſſigned to the ſaid Hodg ſon were obtained by Fraud, and that the ſaid Aſſignment of them to the ſaid 
Hodgſon was fraudulent, and without the Payment of any Money for ſuch Aſſignment; and that the 
ſaid Warren and Hoadg ſon were both united in a fraudulent Colluſion againſt the ſaid Henry Booth and the 
ſaid Earl his Adminiſtrator. | | ? | | 
Iſſue being joined in both Cauſes, Witneſſes were examined, and Publication duly paſſed therein; 
and on the. 27% and 28h of February, and 2d of March laſt, the ſaid Cauſes were heard before the Lord 
Chancellor; and at ſuch Hearing, tho? the ſaid Hodg ſon had ſworn in his Anſwer that he paid for the 
Aſſignment of the ſaid three Bonds the full Principal and Intereſt then due on all the ſaid three Bonds,“ 
yet by his three Deeds of Aſſignment when read, it appeared, that 55. only was the Conſideration of 
each of them, 5 5s. only being expreſsly mentioned in 3 very Deeds to be the Conſideration thereof. 
And Mr. Hodęſon's two Notes, each promiſing to pay to Warren 500 Guineas, when the Money on Mr. 


| Buoth's three Bonds ſhould be paid, are Teſtimonium rei againſt the Pretence of Mr. a> ke in his An- 


ſwer that he paid for them the full Principel and Intereſt then due thereon. And with regard to the 
original Conſideration of the Bonds themſelves by Mr. Warren's Books, not one Entry appeared therein, 
that he had bought or ſold for Mr. Booth, or ever paid to the Value of a ſingle Shilling for Mr. Booth, to 
any Perſon whatſoever, nor did Warren ever name to Mr. Booth any one Perſon he made any Contract 


with on his Account; and *twas fully prov'd in Behalf of the ſaid Earl, that he had really and bong fide 
paid the ſaid 1310 l. 


z 


The ſaid EarPs Councell therefore (inter al“) inſiſted, that the ſaid three Bonds in the Hands of the 
ſaid Hodgſon being. at firſt fraudulently obtained by Warren, and afterwards as fraudulently aſſigned to 
Hoag ſon, without any valuable Conſideration, ought to be delivered up and cancelled, and that the ſaid 
Hoa ſon's Bill ſeeking a Satisfaction for the ſame ſhould be totally diſmiſſed. 
But the Lord Chancellor was pleaſed to order and decree (inter al), * That an Account ſhould be 
e taken by Mr. Bennet ſen. of what was due to the ſaid Hodg/on on the ſaid three Bonds aſſigned to 
« him for Principal and Intereſt, and alſo for his Coſts in theſe Suits, and that the ſame ſhould be 
« paid by the faid Earl out of the Aſſets of the ſaid Mr. Booth (if any) after a Deduction of what was 
„ due to the ſaid Earl on the ſaid Judgment. His Lordſhip declaring, that the ſaid Judgment was to 
ebe taken as a ſubſiſting Judgment for the ſaid principal Sum of 132701. and for the Intereſt thereof, 
* from the Date of the Bond for that Money. And that the ſaid Earl ſhould retain towards Satisfaction 
e thereof out of the Aﬀers of the faid Mr. Booth, deducting thereout the ſaid ſeveral Sums of 1766. 
and 00. which the faid Earl had received in the Life-time of the ſaid Mr. Booth on the. aforeſaid 
*« Mortgages of the ſaid Mr, Booth, purchaſed by the ſaid Earl of the ſaid Warren. And decreed, * 
705 « the 


> 
4 
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« the Bill of the ſaid Mr. Booth which was revived by the ſaid Earl as aforeſaid, ſhould be diſmiſſed as 
« againſt the ſaid Warren, and ſhould be likewiſe diſmiſſed as to the ſetting aſide of the ſaid Mr. Booth's 
« three Bonds aſſigned by the ſaid Warren to the ſaid Hodg ſor. 

Mr. Hodg /on being diſſatisfied with this Decree, 122 the Lord Chancellor to rehear the ſaid 
Cauſes, and prayed on ſuch Petition that the ſaid Earl ſhould produce on ſuch rehearing an Exhibit 
mention'd in the Depoſitions in theſe Cauſes, ſaid to purport a Releaſe of the ſaid Bond of the 1/ of 
Auguſt 1719. Upon which Petition the Lord Chancellor directed, that what was prayed about 
ſuch Exhibit ſhould be moved in open Court; and being moved accordin ly, but not one ſingle Pre- 
cedent being ſhewn in Behalf of the Motion, his Lordſhip was pleaſed to — it. | 

Mr. Hoag/on on this dropped his Petition to rehear the ſaid Cauſes before the Lord Chancellor, and 
hath appealed to your 2 againſt ſuch Part of the ſaid Decree, as decreed the Earl to retain out 
of the Aſſets of Mr. Booth ſufficient to ſatisfy what remained due to him on his Judgment, as alſo a- 
gainſt the Denial of the ſaid Motion. | | 

But the ſaid Earl of Warrington is adviſed, and humbly hopes it will a pear, that the ſaid Appellant 
Hodg ſon has no juſt Reaſon to appeal from the ſaid Decree, but that the ſaid Earl of Warrington has Rea- 


ſon to appeal from the ſame; for that the ſaid three Bonds aſſigned by the ſaid Warren deceaſed to Hodg- 


ſon, are not thereby decreed to be delivered up to be cancelled, and the faid Hodg ſon's Bill diſmiſſed 
with Coſts, and therefore the ſaid Earl has brought his croſs Appeal before your Lordſhips. And the 
faid Earl humbly hopes, that the faid Decree ſhall be varied in the Particulars inſiſted on by the ſaid Earl 
and that no Alteration ſhall be made in the ſaid Decree in Favour of the ſaid Appellant Hodg ſon for the 
following Reaſons. 5 7 

For that the ſaid three Bonds were obtained by the ſaid Warren by groſs Fraud, Impoſition and Miſ- 
repreſentation, under a falſe Pretence of Payments by Warren for Mr. Booth, to the Amount of the full 
Money payable by theſe Bonds, tho? not one Shilling was really paid, and tho' the ſaid Warren was un- 
able to make any ſuch Payments; and under Pretence of Payments for Differences on Contracts in 
Stock-jobbing for Mr. Booth, tho' not a ſingle Contract was really made for him: The ſaid three Bonds 
ought not therefore in Conſcience to ſtand in Force, _ we . 

For that Mr. Hodgſon, being in Collufion with the ſaid Warren, and entitled only to the ſame Right 
as Warren himſelf had, which appears to be founded on Fraud, ought not therefore to have any Payment 
of theſe Bonds decreed to him; eſpecially ſince the Averment in his Anſwer of his having purchaſed 
theſe Bonds for the full Principal and Intereſt then due thereon, appears to be groſly falſe, even by the 
very Deeds of Aſſignment thereof produced by Mr. Hodgſon, by which Hodgſon appeared moſt plainly 
to be Aſſignee of thoſe Bonds without the leaſt valuable Conſideration whatſoever ; and by Mr. Hodg ſor's 
own two Notes to pay Warren 1000 Guineas when all .the Money on theſe Bonds ſhould be paid. And 
as to the ſaid Appeal of Mr. Hodg ſon againſt the ſaid Decree, his Reaſons for ſuch Appeal are without 
any Foundation of Truth or Juſtice: And his Appeal upon the Denial of the ſaid Motion for the Earl's 

roducing the Exhibit aforeſaid, is an Attempt to obtain an Order contrary to the fix d and eſtabliſh'd 
Rules and Practice of the Court of Chancery, as the Earl is adviſed. 

Suppoling the Bonds from Mr. Henry Booth aſſigned by Warren to Hodg ſon were good, and not 
to be ſet aſide for Fraud, then the Bond of the 1/ of Auguſt 1719. aſſigned to the Earl of Warrington is 
alſo good; and the ſame being aſſigned in Conſideration of 13107. actually paid, the Judgment had 


- thereupon in the Life-time of Mr. Bootb, for the Benefit of the Earl of Warrington, is to be paid in a 
Courſe of Adminiſtration, and is to be preferred before the Bonds aſſigned to Hodgſon; and the Decree 


is right in directing that the Earl, who is Adminiſtrator to his Brother, ſhould retain for that Debt out 
of the Aſſets of his Brother; but even in that Caſe, as Hodg ſon may give an unneceſſary Trouble, tho? he 
knows, there is no Proſpect of Aſſets, the faid. Earl humbly apprehends, that the Coſts of the Account 
of Aſſets ought to have been reſerved. f | | 
There is no Colour for ſaying the Earl purchaſed the Bdnd and the ſaid Notes from Warren in 
Truſt for Mr. Booth, or with his Money, and tho' that is ſuggeſted by the Bill, it is expreſly denied by 
the Anſwer of the Earl which was read for that Purpoſe at the Hearing. And tho? it is probable the 
faid Earl by buying in the ſaid Debts might have an Intention to be kind to his Brother, yet he never in- 
tended any Kindneſs to the ſaid Hodg ſon by the ſaid Tranſactions, nor had he any Reaſon ſo to do, and 


the ſaid Debt could never be intended to be releaſed, becauſe it was aſſigned by Warren to the ſaid Earl; 


and there was an.expreſs Covenant from the ſaid Warren in the Aſſignment, that he would not releaſe it. 
And therefore if by Miſtake this Bond had been included in the general Words of a Releaſe, ſuch gene- 


ral Releaſe ought to be reſtrain'd by Conſtruction to ſuch Things only as were under the Conſideration of 
the Parties and intended to be releaſed, and ought not to operate upon Demands deſigned to be kept on 


foot. 
That the Note for 500 Guineas given by Hodg ſon to Warren, being for a juſt Debt due from Hodg ſon 


to Warren, and aſſigned by Warręn to the Earl for a valuable Conſideration, the ſame ought to prevail 
againſt Hodg ſon, and there is no K to intitle him to any Relief againſt the ſaid Note. 


Wherefore the ſaid Earl of Warrington bumbly hopes that the ſaid Hodgſon's Bill ſhall I. diſ- 


miſsd, and that the ſaid three Bonds aſſigned to Hodgſon ſhall be ſet aſide and cancelled, or if 
they ſhall be deemed to be good and valid, that then the Bond of the 1ſt of Auguſt 1719. aſſign- 
ed to the Earl of Warrington, upon which Judgment is obtained, ſhall be firſt ſatisfied as the 
Decree has already directed; and that the Coſts as to the Account of Aſſets ſhall be reſerved, or 
_ yo Lordſhips will give ſuch other Directions as your Lordſhips in your great Wiſdom ſhall 
think fit, | | 
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C. TALBOT. 


TRHO. LUTWYCHE, 
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